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1 INTRODUCTION 
 
This report serves to motivate the planning approvals required to enable the construction of a 
building comprising 9 flats on the consolidation of Remainder Erf 29 and Erf 30 Clifton.  The 
application is submitted in terms of Section 42 of the City of Cape Town Municipal Planning 
By-law, 2015 (MPBL) and are for the:  
 

• S42(g): deletion of a restrictive title deed condition;  

• S42(f): the consolidation of the two erven to form one land unit; 

• S42(a): the rezoning of the property from SR1 to GR5, to permit flats;   
• S42(i): City approval to permit the building within 5m from a metropolitan road; and for  

• S42(b): departures from the provisions of the Development Management Scheme 
(DMS) in Schedule 3 of the MPBL.  

 

 
 

Figure 1: Locality  
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The following documents are attached: 
 

• Application form  

• Record of pre-application consultation  

• Power of attorney  

• Resolution 

• Certified copy of the title deed (obtained from WinDeed) 

• Conveyancer’s Certificate (Sonja Barlow) 

• General Plan of the Clifton Estate Township 
• Consolidation diagram (Biff Lewis Geomatics) 

• Site survey & base level certificate (Biff Lewis Geomatics) 

• Site Development Plans (Designworkshop) 

• Site Traffic Assessment report (GIBB Engineering) 

• 2002 Agreement between Conlan and Denemere 
 

 

2 THE PROPERTY 
 
The property comprises two erven which are both registered in the name of Ergoflex 401 CC 
and held by Deed of Transfer No. T.50401/2011, in which they are described as:  
 

• Remainder Erf 29 Clifton, in extent: 204m² 

• Erf 30 Clifton, in extent: 555m² 
 
Once consolidated, the property will measure 759m² in extent.  
 
The site is situated on the north-eastern (upper) side of Victoria Road in Clifton and forms part 
of the Clifton Estate township which was established in the 1920’s.   

 
 

 
 

Figure 2: Aerial Photograph 
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Figure 3: Noting Sheet 

 
 
3 TITLE DEED  
 
3.1 The Clifton Estate township 

 
The land comprising the Clifton Estate was originally described as “Lot A of the Clifton Estate” 
and was held by SSB Mills under Certificate of Amended Title dated the 15th of April 1913.  On 
23 July 1923 Mr Mills sold the land to a township developer, Clifton-on-Sea Estates Limited, 
which company was represented by two Elliott brothers.  The Clifton Estate township was laid 
out by the township developer the same year.  As shown on the extract of the general plan, 
below, Erf 29 was originally laid out and described as “Lot 26” and Erf 30 as “Lot 28”.  In 1948 
a portion (described at the time as Erf 33) was deducted from Erf 29 and subsequently 
consolidated with a portion of the adjacent City land (drainage reserve) to form Erf 291 Clifton 
(currently developed with flats known as One Victoria). 

 
 

Figure 4: Extract of the General Plan of the Clifton Estate 
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3.2 Title deed restrictions 
 
No town planning scheme existed at the time the Clifton Estate township was established and 
the township layout (subdivision) was accordingly approved subject to conditions that were 
registered in the title deeds of the erven, to prescribe the development thereof.  The City, 
when approving the township, imposed conditions which prescribed that each lot in the estate 
may only be developed with “one building”, that not more than half the area of each lot may be 
“built upon” and that a space of 15 feet (4.72m) must be left along Victoria Road which space 
could have been used as gardens or forecourts.  
 
On application by the previous owner, Christallo Conlan, certain conditions in the title deed for 
Erven 29 and 30 were amended in 2007, in terms of the former Removal of Restrictions Act, 
No. 84 of 1967.  The amendment resulted in additional structures now being permitted in the 
4.72m space along Victoria Road, with the 50% “built upon” restriction removed from 
Condition B.(2). 
 
The conditions which are relevant to this application currently read as follows:  
 
B.(1) That a space not less than 15 feet in width be left in front of all lots fronting or abutting 

Victoria Road.  Such space may be utilised as gardens or forecourts; structures that are 

permitted within this space are entrance features, architectural features and balconies. 

 

B.(2): That not more than one building be erected on any lot.  

 

C.2. The land sold shall be used strictly for Residential purposes and no shop or factory shall be 

erected, nor shall any trade or business be carried on upon the same.  

 
It is proposed to delete Condition B.(1) from the title deed. 
 

3.3 Conveyancer’s Certificates 
 
A title deed search was conducted by conveyancer Sonja Barlow, who has certified that 
Conditions B.(1) and B.(2) are Category 1.3 conditions (imposed by the City of Cape Town 
prior to 1934) and Condition C.(2), a developer’s restrictive (Category 1.2) condition.   
 
Condition B.(1) may accordingly be deleted in terms of Section 42(g) of the By-law.  
 

 

4 ZONING 
 
4.1 Base zoning 
 

The property is zoned Single Residential SR1.  Flats are not permitted in SR1, but are 
permitted in a General Residential zoning if vehicle access to the property is obtained from an 
adjacent road which has a road reserve of 9.0m or wider.  Victoria Road is 12.59m wide and 
flats will therefore be permitted on the consolidated property, once rezoned to General 
Residential GR5 (as proposed). 
 

4.2 Scenic Drive Overlay (SDO) zoning 
 
Victoria Road is a Scenic Drive and in terms of Item 172 of the DMS “no building shall be 
erected on any site abutting Victoria Road, Clifton, on the upper side of the street, if such 
building would be more than 13m above the street level of Victoria Road at points opposite 
such building”.    
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Figure 5: Zoning Map 
 
5 BACKGROUND 

 
5.1 The original house 
 

As shown on Figure 6, an extract of the City’s survey map of between 1944 and 1966, Erven 
29 and 30 were historically developed with a dwelling house known as “Kafkalla” and the 
property immediately to the south-east (at the time described as Erf 34), developed with a 
dwelling known as “Louarth”.  
 
Erven 34 and 36 (later consolidated and now registered as Erf 518) were at the time owned by 
Denemere Limited which company obtained planning approval in 2002 to develop a block of 
flats (the existing Dunmore building) on the consolidated erf.  The excavation and construction 
of Dunmore however resulted in the collapse of Kafkalla and in terms of an agreement 
entered into between the owners of the respective properties at the time, the original house on 
Erven 29 and 30 had to be demolished, in 2003.  
 
In terms of the agreement entered into in December 2002 between the then owner of Erven 
29 and 30 (referred to in the agreement as the “Conlan property”) and Erf 518 (referred to in 
the agreement as the “Denemere property”): 
 

• Denemere had to demolish the dwelling on the Conlan site by no later than 1 May 
2003, and had to remove the rubble and clear the site created by such demolition. 

• Denemere had to excavate the Conlan property as per the diagram that was attached 
to the agreement and agreed to by the geotechnical engineers acting on behalf of the 
respective owners. 

 
The property has been vacant since 2003, with the existing ground levels on the south-
eastern portion of the site abutting the Dunmore property being the altered levels as a result of 
the construction of Dunmore, demolition of Kafkalla and excavation of the property concerned.    
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Figure 6: City Survey Map 1944 - 1966 
 

5.2 Planning approval granted in 2007 
 
In August 2003 the previous owner, Christallo Conlan, submitted a removal of restrictions, 
rezoning and departure application to the Western Cape Government and the City of Cape 
Time, in terms of former legislation, eg the Removal of Restrictions Act No. 84 of 1967, the 
Land Use Planning Ordinance No. 15 of 1985 (LUPO) and the then Cape Town Zoning 
Scheme Regulations (ZSR), to permit a block of flats (refer 3D image in Figure 7) on the 
consolidation of Erven 29 and 30. 
 

 
 

Figure 7: Photomontage of proposed building approved in 2007 
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The amendment of the title deed conditions was approved by the Western Cape Government 
in 2007.  The property was also rezoned from a Single Residential Use Zone to a General 
Residential Use Zone, Sub-zone R4 with departures granted from the former zoning scheme 
regulations.   The rezoning (the validity of which was extended once by the City) was not 
acted on and accordingly lapsed on 2 May 2011.   
 
The property was acquired by Ergoflex 401 cc in September 2011 and has remained vacant.  
Ergoflex proposes to redevelop the property with flats. 
 
 

6 EXISTING SR1 RIGHTS  
 

In terms of existing rights, the two erven could each be developed with a dwelling and a 
second dwelling (as such a total of 4 dwellings on the property as a whole).  The most 
restrictive development control which applies to the erven, is the scenic drive restriction which 
prescribes that buildings on the upper side of Victoria Road in Clifton, may not be higher than 
13m above the level of the road.  Complying with this condition will further result in the 
buildings being allowed at 0.0m from the common boundaries (given that no point on the 
buildings will exceed 4.0m above the base levels.  The building further will have to comply 
with a street setback of 5.0m and a floor factor of 1.0.   
 
As shown on the massing model prepared by the architects (below), an extremely small 
building, completely out of character will all other buildings in Clifton, will be achieved.   
 
The assessment in terms of the SR1 rights illustrates the extent to which all the existing 
buildings above Victoria Road have departed from the zoning provisions.  It is clear that a 
development that is fully compliant with the title deeds and the DMS would not be viable and 
would be completely out of character with the well-established built form in the area.  
 

 
 

Figure 8: Massing model showing permissible envelope in terms of existing rights 
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7 PROPOSED BUILDING 
 

The design of the building has been informed by the established character and built form of 
Clifton.  While reference will be made below to the current SR1 provisions, the building on the 
consolidated site (759m² in extent) has been assessed in terms of the proposed General 
Residential GR5 provisions which are in line with the envelopes of buildings in Clifton.  
 

 
 

 
 

Figure 9: 3D images of the proposed building as prepared by Designworkshop 
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8 SITE DEVELOPMENT PLANS (SDPs) 
 

An apartment building comprising 9 flats are proposed on the consolidation of Remainder Erf 
29 and Erf 30 Clifton.  The SDPs for the proposed new building were prepared by 
Designworkshop, a firm of architects based in Durban.  The SDPs are not detailed design 
drawings and serve to illustrate the development envelope proposed for the site and to enable 
the proposal to be assessed in terms of the title deed restrictions and the DMS provisions. 
 

8.1 Coverage & “built upon” (complied with) 
 
While dwellings and second dwellings are not restricted in terms of coverage, the permissible 
coverage for flats in the proposed GR5 zoning is 60% (455.4m²).  The proposed coverage of 
60% complies with this provision.  The property is not subject to a maximum area that may be 
“built upon” given that this restriction was removed from the title deed in 2007.    
 

8.2 Floor factor / floor space (complied with) 
 
A floor factor of 1.0 is currently permitted in terms of the SR1 regulations.  The permissible 
floor factor in the proposed GR5 zone is 2.5 which will permit a total floor space of 1897.5m² 
on the consolidated site.  The total proposed floor factor of 2.31 (floor space of 1752.8m²) 
complies with the GR5 floor space.  (Note: if the consolidated erf was to be developed with 
dwellings, a total floor space of 1500m² would be permitted in terms of the SR1 provisions.) 
 

8.3 Base zoning height (complied with) 
 
The permissible height for flats in GR5 is 35.0m, measured from the base level of the building 
to the top of the roof.  Biff Lewis Geomatics, Professional Land Surveyor, has certified the 
base level for the proposed building at 51.5m above mean sea level (amsl).  The proposed 
height of the building is 17.3m above the base level, in compliance with provision.  
 

8.4 Overlay zoning height (departure) 
 
The property forms part of the Scenic Drive Overlay (SDO) zoning which prescribes that 
buildings on the upper side of Victoria Road in Clifton may not exceed a height of 13.0m 
above the street level of Victoria Road (at 37.5m amsl).  A departure is required from this 
provision given that the proposed building is 31.3m above the level of Victoria Road.   
 

8.5 Street boundary building lines (require approvals) 
 
In terms of the proposed GR5 sub-zoning and other applicable law, the following building lines 
will apply to the Victoria Road street boundary:  
 
- 4.5m in terms of Item 41(e) of the DMS  
- 5.0m in terms of Item 121(2) of the DMS  
- 4.72m in terms of the title deed  
- 5.0m in terms of the Roads Ordinance   
 
The lower levels of the building (up to and including the 6th storey terrace) are proposed closer 
than 5.0m from the street and accordingly require departures from the DMS provisions, the 
removal of the 4.72m street setback restriction from the title deed and the consent of the 
Provincial Road Network Management branch in terms of the Roads Ordinance (as set out in 
Paragraphs 9.3, 9.4 and 9.5).    
 

8.6 Common boundary building lines (departures) 
 
Flats in GR5 must be setback 4.5m or 0.6H from the common boundaries.  Provision is made 
for that portion of the building, up to a height of 15.0m above the base level and up to 18.0m 
from the street boundary, to be built at 0.0m from the common boundaries which intersect with 
the street, in this case the lateral (north-west and south-east) boundaries.  Departures from 
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the DMS are required for portions of the building, as set out in Paragraph 9.4, with the title 
deed not prescribing any setbacks from the common boundaries.   
 

8.7 Raising of ground (complied with) 
 
The property will be excavated with the ground floor slab below (and not raised above) the 
existing ground level (EGL).  The building accordingly complies with Item 126 of the DMS 
which prescribes that the ground floor may not be raised more than 1.5m above EGL.   
  

8.8 Parking & access (complied with) 
 
Vehicular access to the site will be at street level, at the southern corner of the site closest to 
Dunmore and furthest away from the bend in the road in the direction of Bantry Bay.  Access 
will be gained via a vehicle ramp to the parking area in the basement of the building, the floor 
level of which is 1.3m below the street level.  Vehicles will be parked using a rotary car 
parking system. A loading bay is also provided in the basement to enable the loading and off-
loading of cars (for example luggage or groceries) before being parked in the parking system.  
 
In terms of the DMS, the 9 flats must be provided with 18 parking bays, at 1.75 bays per unit 
and 0.25 visitor bays per unit. A total of 20 bays are proposed within two rotary car parking 
systems (one for 14 sedan vehicles and one for 6 SUV vehicles). As also prescribed by the 
DMS, only one vehicle carriageway crossing (CWC) will be provided to the site from Victoria 
Road; the proposed entrance & exitway (“two way” CWC) is 7.0m wide and as such complies 
with the minimum and maximum widths of 5.0m & 8.0m respectively.   
 
The transport engineers of GIBB Traffic Engineering & Architecture have prepared a Site 
Traffic Assessment (STA) report for the proposed development which will be referred to and 
discussed with the officials at the City’s TIA & Development Control branch, to comment on 
the proposed access and parking arrangement.  
    
 

9 THE APPLICATION 
 
9.1 Consolidation  
 

In terms of Section 42(f) of the MPBL, application is made for the consolidation of Remainder 
Erf 29 Clifton and Erf 30 Clifton to form one land unit, to be described as Erf 581 Clifton, 
measuring 759m² in extent, as shown on the Proposed Consolidation Diagram prepared by 
Biff Lewis Geomatics. 
 

9.2 Rezoning 
 

In terms of Section 42(a) of the MPBL, application is made for the rezoning of Remainder Erf 
29 and Erf 30 Clifton (to be consolidated to form Erf 581 Clifton) from Single Residential SR1, 
to General Residential Subzoning GR5, to permit the construction of flats.  
 

9.3 City approval 
 
In terms of Section 42(i) of the By-law, application is made for City Approval in terms of Item 
121(2) of the DMS, to permit the building to be setback as follows from Victoria Road, a 
designated metropolitan road:  
 

- 3.697m in lieu of 5.0m (basement, ground & 1st storeys) 
- 2.423m in lieu of 5.0m (2nd, 3rd, 4th & 5th storeys) 
- 3.022m in lieu of 5.0m (6th storey) 

 
(While not a By-law application, it is noted that the consent of the Provincial Road Network 
Management branch is required in terms of Section 17 of the Roads Ordinance, No. 19 of 
1976, to permit structures within the statutory 5.0m building line applicable to Victoria Road, a 
Proclaimed Main Road, PMR 103.) 
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9.4 Departures 
 
In terms of Section 42(b) of the By-law, application is made for the following departures from 
the provisions of the DMS applicable to flats in GR5: 
 
From Item 41(e), to permit the following building line setbacks from the erf boundaries: 
 

• From the Victoria Road street boundary, the building at:  
 
- 3.697m in lieu of 4.5m (basement, ground & 1st storeys) 
- 2.423m in lieu of 4.5m (2nd, 3rd, 4th & 5th storeys) 
- 3.022m in lieu of 4.5m (6th storey) 

 
• From the north-east (rear) common boundary, the building at: 

 
- 3.452m in lieu of 6.0m (6th storey) 
- 3.452m in lieu of 7.8m (7th storey) 
- 3.452m in lieu of 9.78m (8th storey) 
- 3.452m in lieu of 10.38m (roof terrace) 

 

• From the north-west common boundary, the building at: 
 
- 3.003m in lieu of 4.5m (2nd, 3rd, 4th & 5th storeys, over 18m from the street) 
- 3.003m in lieu of 6.0m (6th storey, over 18m from the street) 
- 3.003m in lieu of 7.8m (7th storey, over 18m from the street) 
- 3.003m in lieu of 9.78m (8th storey) 
- 3.003m in lieu of 10.38m (roof terrace) 

 

• From the north-west common boundary, the structural screen at:  
 
- 3.003m in lieu of 4.5m (1st storey, over 18m from the street) 

 

• From the south-east common boundary, the building at: 
 
- 0.0m in lieu of 4.5m (basement, ground & 1st storeys, over 18m from the street) 
- 3.5m in lieu of 4.5m (2nd, 3rd, 4th & 5th storeys, over 18m from the street) 
- 3.5m in lieu of 6.0m (6th storey, over 18m from the street) 
- 3.5m in lieu of 7.8m (7th storey, over 18m from the street) 
- 3.5m in lieu of 9.78m (8th storey) 
- 3.5m in lieu of 10.38m (roof terrace) 

 

• From the south-east common boundary, other structures at: 
 

- 0.0m in lieu of 4.5m (privacy screen & staircase 2nd storey, over 18m from street) 
- 0.0m in lieu of 4.5m (staircase on 3rd, 4th & 5th storeys, over 18m from the street) 
- 0.0m in lieu of 6.0m (staircase on 6th storey, over 18m from the street) 
- 1.16m in lieu of 7.8m (staircase on 7th storey, over 18m from the street) 

 
From Item 172, to permit the building to be 31.3m in lieu of 13.0m above the street level of 
Victoria Road, a scenic drive. 
 

9.5 Deletion of title deed condition 
 

In terms of Section 42(g) of the MPBL, application is made for the deletion of Condition B.(1) 
from Deed of Transfer No. T. 50401/2011 for Remainder Erf 29 Clifton and Erf 30 Clifton:  
 
B.(1) That a space not less than 15 feet in width be left in front of all lots fronting or abutting 

Victoria Road.  Such space may be utilised as gardens or forecourts; structures that are 

permitted within this space are entrance features, architectural features and balconies. 
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10 ADJUDICATION – REMOVAL OF RESTRICTION 
 

Section 48(4) of the By-Law states that the City must have regard to Section 39(5) of the 
Western Cape Land Use Planning Act 3 of 2014 (“LUPA”) and Section 47 of the Spatial 
Planning and Land Use Management Act 16 of 2013 (“SPLUMA”) when considering whether 
to remove, suspend or amend a restrictive condition.   
 
Condition B.(1) is to be deleted from the title deed for Remainder Erf 29 and Erf 30 Clifton: 
 
B.(1) That a space not less than 15 feet in width be left in front of all lots fronting or abutting Victoria 

Road.  Such space may be utilised as gardens or forecourts; structures that are permitted within 

this space are entrance features, architectural features and balconies 
 

10.1 Section 39(5) of LUPA 
 

 
 

It is our opinion that the condition currently has a negative financial value to owners of 
property within the Clifton Township. The deletion of the 4.72m street building line 
restriction will enable the lower floors of the new building to be closer to the street 
boundary with the upper floors terraced up the slope of the site and setback further from 
the street, as such re-developing the property with an apartment building which respects 
the established built and natural environments surrounding it. The building will increase 
the municipal valuation of the site which in turn will add significantly to the City’s rates 
income and will have a positive impact on the values of surrounding properties.  

 

 
 

The proposed development will be in character with the surrounding built environment 
which consists of large dwellings and flats.  All the properties in the immediate vicinity 
above and below Victoria Road have been developed with flats (the floor areas of which 
exceed the GR4 and even in some cases the GR5 provisions).  The proposed building 
will therefore not have any undesirable impact on the established built character (in 
particular the scale and massing of buildings) of the area and as such will not impact 
negatively on the public or surrounding property owners.  
 
It is further most relevant that Condition B.(1) in the title deed for the property was 
amended in 2007 to permit “entrance features, architectural features and balconies” 
within the 15 feet (4.72m) space along Victoria Road, in addition to the “gardens and 
forecourts” which have always been permitted in this space.  The image below shows 
the small portion of the building (in red) which requires the removal of the restriction. 
 

 
 

Figure 10: Portion of building contravening the title deed restriction 
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It is our view that the personal benefits accruing to the holder of the rights in the 
township are negligible insofar as the condition to be removed is concerned.  It is 
considered that none of the registered owners in the particular township of Clifton gain 
anything personally by having these conditions preventing the property from being 
developed with a building which, for a small part, is within the 4.72m street building line.  
Similarly, nobody stands to gain by preventing the application as proposed.  The 
changing needs of the modern city, as well as homeowners, has resulted in the 
increased need for denser properties. 
 
It is also difficult to quantify any loss of property value in the Clifton Township given that 
conditions have been removed from many (if not most of) the properties in the area and 
the fact that no evidence exists to suggest that the construction of the proposed 
apartment building, which encroach slightly into the building line, has negative impacts 
on property value.  

 

  
 

Granting of the application will enable the re-development of the property (currently a 
vacant site) with a modern apartment building comprising 9 flats; the new building will 
no doubt have a most positive impact on the value of the property concerned as well as 
the value of the surrounding erven.  The building has been carefully designed taking the 
surrounding environment and buildings into consideration, is desirable and will enable 
the more efficient use of land which has become a very scarce resource throughout the 
City and in particular sought-after residential suburbs such as Clifton.  The proposal is in 
line with approved planning policies.  The deletion of the restrictions will therefore not 
only benefit the owners personally, but also the owners of surrounding properties and 
the general public. 
 

 
 

There will be no social benefits, should the restrictions remain in place.  If not deleted, 
the area will lose the opportunity of being re-developed with the proposed building.  
 

 
 
The deletion of the restrictions will have a positive social benefit given that it will enable 
a desirable development within an existing urban area, in close proximity to the City 
Centre and a range of facilities and services the City has to offer, including commercial 
facilities such as shops and offices, community facilities such as schools, open spaces 
and beaches and major tourist attractions (in line with approved Provincial and 
Municipal policies and structure plans).  The re-development of the site will further 
create employment opportunities during the construction phase as well as on 
completion, given that staff will be employed by the Body Corporate of the building as 
well as the 9 households that are to be maintained in the building.  This is considered in 
the direct interest of the social needs of the community of Cape Town.   

 

 
 

The building line restriction will be completely removed from the title deed.  The 
proposed building will however be setback from the street to ensure the existing granite 
rock along the street is retained. 
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10.2 Section 47 of SPLUPA 
 
Section 47 of SPLUMA states as follows:  
 
47. (1) A restrictive condition may, with the approval of a Municipal Planning Tribunal and in the 

prescribed manner, be removed, amended or suspended. 

 

(2) A removal, amendment or suspension of a restrictive condition contemplated in sub-section (1) 

must, in the absence of the contemplated written consent, be effected –  

(a) In accordance with section 25 of the Constitution and this Act; 

(b) With due regard to the respective rights of all those affected, and to the public interest; 

and 

(c) In the prescribed manner, 

if such removal, amendment or suspension would deprive any person of property as 

contemplated in section 25 of the Constitution”. 

 

(3) A Municipal Planning Tribunal considering an application to remove, amend or suspend a 

restrictive condition is not liable to compensate any person for any loss arising from or related 

to a decision made in good faith and in terms of this Act to remove, amend, or suspend a 

restrictive condition”. 

 
In terms of Section 47(1), it is clear that title deed condition may be removed from the title 
deed with the approval of the Municipal Planning Tribunal (MPT).  
 
The condition to be removed does not constitute a traditional servitude.  While neighbouring 
owners do have an interest in the restriction, which the City has discretion to remove, that 
interest does not afford them the right to prevent the City from exercising its statutory 
discretion in accordance with the Act.  Granting of the application will therefore not constitute 
the arbitrary deprivation or expropriation of properties as contemplated and prohibited by the 
Constitution. This is so because the condition does not vest them with absolute rights and 
because the State does not acquire any property rights by removing the condition.   
 
Section 25(1) of the Constitution expressly permits the deprivation of property rights provided 
that it is done in terms of a law of general application and is not arbitrary.  Such laws have 
been purposefully enacted, with the removal of the title deed condition specifically permitted 
and regulated by laws of general application, including Section 47 of SPLUMA, Section 39 of 
LUPA and the City of Cape Town’s Municipal Planning By-law. 
 
Section 47(3) specifically does not require any award of compensation should the Tribunal 
approve the application to remove the condition.  
 

 

11 ADJUDICATION – SECTION 99 OF THE BY-LAW 
 

The application for rezoning, consolidation, City approval and departures must be assessed in 
terms of Section 99 of the By-Law. 
 

11.1 Section 99(1) 
 
The application complies with the minimum threshold requirements in Section 99(1), ie:  
 

(a) The application complies with the requirements of the MPBL (the application is 
motivated in terms of the relevant adjudication criteria with all required documents 
submitted with the application).  

(b) The proposed land use (flats) is consistent with the municipal spatial development 
framework (MSDF). 

(c) The proposed land use is desirable as contemplated in subsection (3). 
(d) Application is made for the rezoning of the property from SR1 to GR5, to permit flats, 

with height and floor space departures not required from the GR5 provisions.  
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11.2 Section 99(2) 
 
In terms of this section, the application must be approved for the following reasons:  

 
(a) Any applicable spatial development framework (SDF) 

 
The proposal complies with all relevant SDFs.   
 
The Provincial SDF (PSDF) and Metropolitan SDF (MSDF) actively promote residential 
densification and appropriate land use intensification across the Province and the City 
so as to promote a variety of housing options and dwelling sizes within any one area.  
The MSDF directs that Clifton is an “Incremental Growth & Consolidation Area” which 
places the emphasis on the diversification of mono-use residential patterns, and 
incremental intensification (density and diversity) via subdivisions, second and third 
dwellings and rezonings and where the maintenance of existing infrastructure and 
development should be according to infrastructure capacity and associated lifecycle 
costs.  Granting of the application will enable the re-development of the consolidated 
property with an apartment block in line with the approved SDFs which all encourage a 
more compact, efficient and sustainable city where the use of available resources is 
optimized.      
 

(b) DMS criteria 
 
The application complies with relevant criteria contemplated in the DMS; all necessary 
documents as required by the City are submitted with the application and the proposal 
is desirable when assessed in terms of the adjudication criteria.   

 
(c) City policy to guide decision making 

 
Densification Policy:  
 
The proposal complies with this policy.   
 
Densification is considered a necessary step to sustain and improve the valuable 
natural, urban and rural environments of Cape Town.  The densification of urban areas 
is desirable for a number of reasons which include, but are not limited to, the 
containment of urban sprawl, supporting the development of and sustaining a viable 
public transport system and improving housing patterns and the choice of house types 
and tenure options.  Urban areas (whether existing or planned) which are characterised 
by a mix of land uses and/or different types of residential development are considered 
best suited as locations for higher densities.   
 
When evaluating the suitability of a higher density development in a specific area, the 
general land use character of the area must be taken into consideration to ensure that 
the proposal fits in with the surrounding environment, ie the form and design of the 
development must be compatible with both the built and natural environments 
surrounding it.  If this can be achieved without negatively altering the existing built 
context, the proposal should be supported. 
 
The Integrated Development Plan, 2017 to 2022 (IDP): 
 
The proposal complies with particular aspects of the IDP by providing a denser urban 
development within an established urban area.  
 
The Economic Growth Strategy, 2013: 
 
The proposal is consistent with the Strategy as it ensures that growth is environmentally 
sustainable in the long term by densifying within an established urban area.  
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Urban Design Policy: 
 
This Urban Design Policy plays a positive role in urban transformation, the intention 
being to guide the design process and formulation of development proposals so as to 
address the segregated nature of the city inherited from apartheid and make Cape 
Town safer, more economically prosperous, socially inclusive and environmentally 
sustainable, while also making it look and work better for all those who live in and visit 
the city.   
 
Clifton is exclusively a residential area which makes it difficult to apply the policy in 
terms of integration of a mix of uses.  From a design point of view, the proposed 
building is considered to comply with the objectives of the policy and the following is 
noted:  
 

- The building fits into and contributes to the surrounding context. 
- The terraces on the street facing façade will optimise visual connections and 

increase passive surveillance of the public realm, as such contributing to the safety 
of the community. 

- The proposal makes efficient use of the site and will optimise the development 
potential of the site while still complementing the surrounding urban structure.  

- The building is setback from common boundaries to enable greenery around the 
building, as such enhancing the natural environment.  

 
Tall Buildings Policy and Guidelines for Tall Buildings: 
 
This policy and guidelines are referred to given that application is made for a height 
departure and to motivate, however, that the policy does not apply to the proposed 
building.   
 
The Policy serves as a guide for the location and design of tall buildings that require 
height related departures.  While a departure is required from the 13m overlay zoning 
provision, a tall building (in the Cape Town context) exhibits an element of “tallness” in 
terms of its height in relation to context, proportion and/or building technologies.  The 
Policy as such attempts to ensure that buildings which will be taller than other buildings 
in the area and which require height departures from the zoning regulations, fit into the 
context of the surrounding cityscape and that it will meet the criteria for quality, design, 
character, context and the protection of the urban environment.   
 
The policy and guidelines do not apply to the building proposed on Erven 29 and 30, for 
the following reasons:  
 

- The building complies with the base zoning height restriction. 
- A departure is required from the Scenic Drive Overlay zoning provision which 

prescribes that no building on the upper side of Victoria Road in Clifton may be 
more than 13m above the level of Victoria Road. 

- Almost all, if not all buildings on the upper side of Victoria Road in Clifton exceed a 
height of 13m; the granting of the departure for Erven 29 and 30 will not result in 
the building being any higher or considered “taller” in the context of the surrounding 
built environment. For example, Clifton Terraces on Erf 547 is 41.8m above the 
road and as such much taller than the proposed building at 31.3m above the road.  
The building will be slightly lower than No 1 Victoria, on the abutting Erf 291.  

- The proposed building respects and will complement the surrounding built 
environment and context. 

- The site is very steep and will be excavated to enable a terraced building; the tall 
building guidelines can therefore not be applied to the proposed building given that 
the guidelines do not deal with terraced buildings on steep slopes (for example, it is 
not possible to design the building to comprise three vertical parts, ie a 
base/podium, middle/shaft and a top). 
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Figure 11: Large dwellings and apartment buildings characterise Clifton, with buildings 
on the upper side of Victoria Road all exceeding the 13m overlay zoning provision 

 
(d) Desirability of proposed land use 

 
The proposed flats are desirable as contemplated in subsection (3). 

 
(e) Impact on existing rights 

 
The granting of the various applications to permit the proposed land use will not impact 
negatively on the existing rights of the public or the surrounding property owners, for 
reasons set out below in Paragraph 9.4. 

 
(f) The application for consolidation is desirable for the following reasons– 

 

• The scale & design of the development: The proposal is in keeping with the 
character of the Clifton area. 

• The impact of the building massing:  The building on the consolidated erf is 
terraced up the slope of the site, in line with the form of other apartment buildings in 
Clifton.  The massing which could be achieved in terms of the existing SR1 rights 
will result in such a small building which will be considered an anomaly in the area.  
The proposed building has been informed by the established built fabric and 
character of Clifton and is therefore considered desirable.  

• The impact on surrounding properties: The terrace building will have minimal 
impact on the surrounding erven; the viewline over the site from the property 
behind has been taken into consideration.  The property has historically been used 
as one erf.  

 
11.3 Section 99(3) 

 
This section sets out the considerations which are relevant to the assessment under 
subsection (1)(c) of whether (the land use is desirable) and under subsection (2)(d) of the 
extent to which (the proposed land use would be desirable).   
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It is submitted that the proposed block of 9 flats is desirable for the following reasons:  
 

(a) With regard to socio-economic impact, the re-development of the property will enable 
the more efficient use of the land, a scarce and expensive resource, and will have a 
positive impact on the municipal valuation of the property concerned as well as the 
surrounding properties.   

(b) The proposal is compatible with surrounding uses.  The site is zoned SR1 and is to be 
rezoned to GR5 to permit flats.  The land use will accordingly remain residential with the 
density on the property being increased.  The site is situated in an area characterised 
by large dwellings and high-density apartment buildings.  The proposed building is 
considered compatible with surrounding uses and the surrounding built environment.  
Granting of the applications will enable the construction of a building, the scale and 
design of which have been informed by the established built environment of Clifton.  

(c) There should be no negative impact on external engineering services. The application 
will be circulated to relevant services branches for comment, a development 
contribution levy will be paid given the increased development rights and where 
necessary, existing services will be upgraded at the developer’s cost.     

(d) There will be no negative impact on the safety, health and wellbeing of the Clifton 
community.  

(e) The property is vacant and is not situated in a Heritage Protection Area.  There will 
accordingly be no impact on any heritage resources.    

(f) To ensure that there will be no negative impact on the biophysical environment, Chand 
Environmental Consultants have been appointed to obtain the necessary approvals 
from the Department of Environmental Affairs & Development Planning, to enable the 
proposed development and to prepare the Construction Environmental Management 
Plan to ensure no negative impact on the environment. 

(g) There should be no negative impact on traffic, parking and access. A Site Assessment 
Report was prepared by GIBB to enable the City’s TCT: TIA & Development Control 
branch to comment on the access and parking proposals.   

(h) With regard to whether the imposition of conditions can mitigate an adverse impact of 
the proposed land use, we hereby propose that the application be granted subject to the 
building plans being generally in accordance with the SDPs.  

 
11.4 Desirability: specific applications 
 
 Consolidation & rezoning:  
 
 The proposed consolidation and rezoning, to permit 9 flats, is in line with approved planning 

policies and care has been taken to ensure that the building is designed so as to respect the 
established built environment in terms of scale and massing.  As shown on the SR1 massing 
model (refer Figure 8) prepared by the project architects, the buildings that could be built on 
the two erven in terms of existing rights, will be an anomaly in the area which will no doubt 
detract from the built environment and character of Clifton.   

 
 Properties in the immediate vicinity along Victoria Road are all developed with high density 

apartment buildings.  The proposal to rezone the consolidated property from SR1 to GR5 is 
desirable as it will enable the construction of a building which respects the character and built 
fabric of Clifton.  With regard to massing (in particular floor space) the rezoning will not have a 
negative impact on existing rights, for the following reasons:  
 

• All the apartment buildings in the vicinity of the property (if not all the apartment 
buildings in Clifton) were built in accordance with plans that were approved in terms 
of the former zoning scheme regulations (ZSR); these regulations controlled the floor 
area for flats in terms of number of habitable rooms (and not square meterage as is 
currently the case).  The habitable rooms could be any size and in addition, areas 
such as store rooms, balconies, terraces and internal passages and common areas, 
were disregarded when counting the number of habitable rooms.  The result is that 
the older apartment buildings are much bigger than what would currently be possible 
in terms of the DMS provisions.   
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• In terms of the former ZSR, dwellings and second dwellings were not restricted in 
terms of floor space.  If the consolidated erf was to be developed with two dwellings in 
terms of the current SR1 zoning, a total floor space of 1500m² would be permitted. 

• If rezoned to GR5, the maximum permissible floor space on the site will be 1897.5m², 
with the proposed apartment building comprising a total floor space of 1752.8m², 
which will technically result in an additional floor space of only 250m² (were the site to 
be developed with dwellings).    

 
Building Erf no Erf size Floor space  Floor factor 
Clifton View Erf 510 941m² 3435m² (approved) 3.65 (approved) 

No. 1 Victoria Erf 291 827m² 2543m² (approved) 3.07 (approved) 

The property Erven 29 & 30 759m² 1752m² (proposed) 2.31 (proposed) 

The Beaches  Erf 508 2423m² 4642m² (approved) 1.92 (approved) 

Villa D’Azur Rem Erf 281 1330m² 2502m² (proposed) 1.88 (proposed) 

Dunmore Erf 518 2228m² 3540m² (approved) 1.59 (approved) 

 
City approval: 
 
City approval is required to permit the lower floors (basement to 6th storey) within the 5m 
building line applicable to Victoria Road, a designated metropolitan road.  As shown on Figure 
12 below, granting of this approval is desirable as the street setback will be a transition 
between No 1 Victoria (at 0.0m from the street) and Dunmore (at 4.5m from the street), with 
the rock along the road being retained to respect the character of this natural feature.  The 
prospect of Victoria Road ever being widened in terms of the current approved road widening 
scheme is very low and the application considered desirable.  
 

 

 
Figure 12: Street boundary setback respecting streetscape 
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Building line departures: 
 
The granting of the departures, to permit portions of the building closer to the street and 
common boundaries, is desirable for the following reasons:  
  

• Street boundary: Granting of the street boundary building line departures will permit 
small portions of the lower levels of the building (basement to 6th storeys) to be closer 
than 4.5m (eg between 2.4m and 3.7m) from Victoria Road; this setback creates a 
transition between the two buildings on either side of it (refer Figure 12), eg No 1 
Victoria to the left at 0.0m from the road and Dunmore to the right setback 4.5m from 
the road. Most of the existing rock berm along the road will be retained with the new 
building perched above and behind it; as such respecting this natural feature and 
character of the site.  This has been achieved at Dunmore and Clifton Terraces. 
 

• Rear boundary: The top three floors and roof terrace are proposed at 3.452m from 
the rear boundary, which setback has been informed by the SR1 provisions which 
prescribe a 3m setback for erven larger than 650m².  Given the topography, the 
proposed building will be much lower than the dwelling on Erf 548 behind and the 
departures will as such not result in any overlooking into the neighbouring property to 
the rear. 
 

• North-west boundary: Setbacks of 3.003m are proposed from the boundary shared 
with No 1 Victoria.  Except for the top floor, the departures are only required for that 
portion of the building located more than 18m from the street.  As shown on Figure 13, 
the departures for the 1st up to the 4th storeys will have no impact whatsoever on the 
neighbouring property given that this portion of the building will be screened by the 
existing rock that is to be retained between the two buildings.  Only the rear upper 
portion of the building as indicated by the yellow arrows will be visible and will not 
have an impact on No 1 Victoria given the blank façade of the neighbouring property 
in this position. 

 

  

 

Figure 13: North-west elevation (facing No 1 Victoria) 
 

• South-east boundary: The external staircase and portion of the building comprising 
the vehicular entrance and pool deck, is proposed on the common boundary with 
Dunmore, with the remainder of the building being setback 3.5m from this boundary.  
Except for the top floor, these departures are similarly only required for that portion of 
the building located more than 18m from the street, as indicated by the yellow arrows 
below on Figure 14. 
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Figure 14: South-east elevation (facing Dunmore) 
 
Scenic Drive departure: 
 
The purpose of the scenic drive regulations (which prescribe that buildings on the upper side 
of Victoria Road in Clifton should not exceed a height of 13m above the level of Victoria Road) 
are to protect views of the surrounding scenery (ie the sea and mountain views) for road 
users (motorists and pedestrians), and do not serve to provide height restrictions for the 
benefit of owners of surrounding privately owned properties.   
 
A departure is required to permit the building to be 31.3m in lieu of 13.0m above the street 
level of Victoria Road.  As shown on Figure 10 above, none of the buildings on the upper side 
of the road comply with this height restriction.  Complying with the provision will only result in a 
small building which will detract from the established built environment and character of 
Clifton.  Granting of the departure will result in a building which has been informed by the 
established built character of Clifton.  In addition, the proposed building complies with the GR5 
height restriction and given that views of road uses will not be impacted on, the granting of the 
scenic drive departure is desirable with no adverse impact on any existing rights.  

 
Figure 15: Long section through buildings along Victoria Road and Kloof Road 
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12 CONCLUSION 
 
The title deed conditions and zoning scheme (DMS) provisions applicable to properties in 
Clifton are very restrictive and have resulted in virtually all buildings in the area requiring the 
deletion or amendment of title deed conditions and departures or other approvals from the 
regulations.  Current planning legislation provides for applications to be granted if it is shown 
that the development is desirable and that the resulting building will respect the natural and 
built environment surrounding it.  Great care has been taken to ensure the re-development of 
the consolidation of Remainder Erf 29 and Erf 30 with a building in keeping with the character 
and built environment surrounding it. 
 

 

TOMMY BRÜMMER TOWN PLANNERS    
AUGUST 2019 


